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Brief History of Voluntary Disclosure

• General Informal Program established in the 1960s

• “Quiet” vs. "Noisy" Disclosure

• UBS Prosecution and Disclosure

• 2009 Offshore Voluntary Disclosure Program (3/23/09 – 10/15/09)

• 15,000 Participants

• 2011 Offshore Voluntary Disclosure Initiative (2/8/11 – 9/9/11) 

• 15,000 Participants

• 2012 Offshore Voluntary Disclosure Initiative (1/9/2012 - _____)

• Essence of all Disclosures:  Timely; truthful; complete; 

cooperation; legal source of income; good faith effort to pay



IRS/DOJ Activity

• UBS Agreement

• 11 Major Swiss Banks under investigation and Demand to 

SFTA

• Indictment of Bankers

• Indictment of US Persons

• Audits of US Persons

• Thousands of Taxpayers under review



Reporting and Disclosure

• FBAR

• Form 8938

• FATCA 2013

• Rewards

• Data Mining

• Plea Deals

• New double tax treaties, Tax Information Exchange 

Agreements and Mutual Assistance Agreements



Key Features of 2012 OVDI

• Disclosures after September 9, 2012 automatically swept 

into 2012 OVDI

• Pre-clearance with Criminal Investigation Division

• No criminal prosecution

• 8 years returns or amended returns (2004-2011)

• Taxes, interest, 20% negligence penalty

• 27 ½ % miscellaneous "in lieu of" penalty

• Extend statute of limitation for tax returns and FBARs

• Closing Agreement and payment 

• Collection process if can't pay currently



OVDI Procedure

• Returns must be filed along with payment of taxes, interest and 

negligence penalty

• Must send copies of bank records if over $500,000

• Revenue Agent assigned

• No negotiation regarding willfulness or reasonable cause in OVDI

• No deminimus exception

• Various exceptions for reduced penalties

• Accidental American – 5%

• Small accounts ($75,000) – 12.5%

• Inherited accounts with limited activity and minimal withdrawals – 5%

• No US tax due – 0%

• Income reported; FBAR failure – 0%

• Compliant in country of residence and less than $10,000 US source 

income  – 5%



Opt Out Procedure

• Opt out election

• Audit

• Reasonable cause

• Lack of willfulness



Quiets and Future

• Quiet Disclosures are not eligible of penalty relief and 

OVDI

• No end date, but may be changed



Expatriation – General Rules

• Covered vs. Non-Covered Expatriate

• Covered

• Net worth of $2,000,000 or more

• Average tax liability over last 5 years greater than $151,000

• Fails to certify tax compliant for 5 preceding years

• Covered expatriates deemed to sell all property on day before expatriation 

at FMV and pay tax on gain in excess of $651,000 (exceptions for certain 

retirement accounts and trust interest – 30% withholding required when 

paid)

• Tax deferral election until property sold; security required for tax plus 

interest

• Covered expatriates subject to US gift and estate taxes for gifts and 

bequests to US persons at highest marginal rate

• Form 8854 must be filed with tax return in year of expatriation

• Thereafter, substantial presence test applies (120 day safe harbor) on a 

rolling 3 year day count



Expatriation – Exceptions

• Long term vs. short term green card holder

• Exception for dual citizen at birth taxed as a resident of 

such other country and has been a US resident for not 

more than 10 years of the last 15 years ending with year of 

expatriation and has been a resident of US for not more 

than 10 taxable years before relinquishment

• Long term green card holder (resident of US in at least 8 

years of the 15 years ending with year of expatriation

• Short term green card – no exit tax

• Minors can expatriate prior to age 18 ½ without exit tax



Pre-Expatriation Planning

• Current $5 million gift exception through December 31, 

2012 allows substantial planning to avoid covered 

expatriate status

• Unlimited gifts to US spouse

• Discounting values


